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SNOWFLAKES IN TEXAS?
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INTRODUCTION

An estimated 10% of couples of child-bearing age, or 6.1 million
Americans, face infertility problems.' Many of these couples will turn
to assisted reproductive technology (ART) such as In Vitro Fertilization (IVF) to help them conceive a child. In Vitro is Latin meaning
"in glass." 2 IVF takes eggs from a woman's ovary and sperm from a
man.' The eggs and sperm are then combined in a petri dish to fertilize the eggs and create embryos.4 The embryo is then transferred into
1. AM. PREGNANCY ASS'N, FERTILITY FAQ, http://www.americanpregnancy.org/

infertility/fertilityfaq.html (last visited Aug. 22, 2009).
2. THE SOCIETY FOR THE PROT. OF UNBORN CHILDREN, QUESTIONS AND AN-

SWERS ON IN VITRO FERTILISATION, http://spucscotland.org/education/students/embryoexp/qaivf.html (last visited Aug. 22, 2009).

3. Id.
4. Id.
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the woman's uterus where it may implant.5 Only one in ten early embryos implant and initiate true pregnancy.6
Many times during IVF, more embryos are created than can be
safely transferred to the woman, and some patients choose to have
extra embryos cryopreserved for future use.7
Depending on the laws of the state or the country where the patient
resides, different options are available for the disposition of frozen
embryos when their number exceeds the needs of the patient. Some

options include storing the embryos indefinitely, discarding them, donating them for research, or donating them to other infertile couples.8
This final option is sometimes referred to as "embryo adoption." 9

The available options allowed vary by jurisdiction primarily based
on the legal status afforded to embryos. Courts have struggled with
how to classify embryos-sometimes treating them as property and
other times treating them as persons. 10 Some courts have afforded

them an "interim category," giving them "special respect because of
their potential for human life."11 The legal status of the embryo effects not only how people view embryos but also the choices a couple
has for the disposition of their embryos.
Texas courts have generally treated embryos as property by allowing their fate to be determined by contract. 12 But, in recent years,
the court and legislature have gradually moved in the direction of giv-

ing embryos the legal status of a person. Changes in the penal code
and wrongful death statutes have attempted to make this shift, and

legislation proposed to allow for embryo adoption is seen by many as
moving further in that direction.1 3

5. Id.
6. John A. Robertson, In the Beginning: The Legal Status of Early Embryos, 76
VA. L. REV. 437, 443 (1990).
7. David I. Hoffman et al., Cryopreserved Embryos in the United States and Their
Availability for Research, 79 FERTILITY & STERILITY 1063, 1063 (2003), available at
http://www.asrm.org/Professionals/Fertility&Sterility/cryoembryos-may2003.pdf.
8. See Charles P. Kindregan, Jr. & Maureen McBrien, Embryo Donation: Unresolved Legal Issues in the Transfer of Surplus Cryopreserved Embryos, 49 VILL. L.
REV. 169, 171-72 (2004).
9. Id.
10. Compare York v. Jones, 717 F. Supp. 421 (E.D. Va. 1989) (noting that Cryopreservation Agreement between couple and fertility clinic created a bailor-bailee
relationship), with Miller v. Am. Infertility Group, No. 02-L-7394, 2005 WL 6298935
(Cir. Ct. I11.Feb. 4, 2005) (allowing a negligence claim against a fertility clinic under
the state's wrongful death statute), rev'd, 897 N.E.2d 837 (11. App. Ct. 2008).
11. See Davis v. Davis, 842 S.W.2d 588, 597 (Tenn. 1992).
12. See Roman v. Roman, 193 S.W.3d 40, 49-50 (Tex. App.-Houston 1st Dist.]
2006, pet. denied).
13. See generally Amber N. Dina, Comment, Wrongful Death and the Legal Status
of the PreviableEmbryo: Why Illinois is on the Cutting Edge of Determininga Definitive Standardfor Embryonic Legal Rights, 19 REGENT U.L. REV. 251, 273 (2006) (discussing the impact of the legal status of an embryo on wrongful death statutes).
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This Comment analyzes the legal status of an embryo in Texas and
suggests that Texas should enact laws that will place a frozen embryo
in a unique category not as a person, but as a special kind of property
deserving of extraordinary respect. Additionally, Texas should develop and enact legislation addressing the issues uniquely related to
the disposition of an embryo rather than trying to fit a square peg in a
round hole.
Part II of this paper looks at a real-life couple facing a difficult decision-choosing the disposition of their frozen embryos. Part III discusses the background and history of embryo adoption. Part IV
compares the legal status of embryos in various jurisdictions and the
implications upon disposition of frozen embryos. Part V discusses the
treatment of embryos by Texas courts and the Texas legislature and
the latest attempts to regulate embryo adoption. Part VI suggests
that, legally, Texas should continue to treat embryos as a special area
of law by enacting legislation to deal with emerging issues such as embryo adoption without trying to use existing laws that apply to the
rights of "persons."
II.

THE "DISPOSITION DECISION"

In the spring of 2002, Ray and Liska Best married and started their
long journey to add children to their new family.1 4 Ray and Liska
began trying to conceive a child after a year of marriage as they had
planned.' 5 After nine months without conceiving, they sought the
help of a fertility specialist at Presbyterian Hospital's ART program in
Dallas, Texas.16 With Ray at age 42 and Liska at age 34, they did not
want to wait too long before starting 17the process of trying to conceive
with the help of fertility treatments.
Liska and Ray went through a battery of tests before going through
two cycles of IVF using their own eggs and sperm.1 8 Failing to conceive after both cycles, the specialist determined that Liska had a condition called premature ovarian failure that would prevent
conception.19 The specialist determined that Ray's sperm would not
be a problem partially due to the fact that he had a child from a previous marriage. 20
The next option for Liska and Ray was to use donor eggs to match
with Ray's sperm for IVF. 21 The clinic provided them with a list of
potential donors complete with physical characteristics and a picture,
14. Interview with Liska Best, in Arlington, Tex. (Jan. 16, 2009).
15. Id.

16. Id.
17. Id.
18. Id.

19. Id.
20. Id.
21. Id.
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medical and psychological history, schooling and interests, and a genetic evaluation summary.2 2 Liska and Ray poured over the list and
finally chose donor number seventy-nine, who had similar physical
characteristics and a similar build as Liska.23
With an egg donor in place, they started another cycle of IVF and
finally became pregnant with twins in the summer of 2005.24 Because
of the cost involved in the IVF treatments, Ray and Liska made a
choice to have several of the embryos implanted to give them a better
chance of becoming pregnant.2 5 What they did not know at the time
was that Liska's uterus was unable to carry twins to term. 26 Lewis Taylor and Lindsey Elizabeth were born prematurely on October 6, 2005,
but died in the hospital a few short hours later.2 7 Although they were
grieving for their lost twins, Ray and Liska still wanted to add to their
family.2 8 They began the IVF process again in the spring of 2006.29
Because they had used all of the embryos created during their previous attempt at IVF, they had to once again find a donor for the eggs
and start the process over again. 30 Ray and Liska decided to use the
same egg donor for their next attempt at having children.3 1
Sixteen eggs were fertilized with four eggs viable at day five. 32 The
specialist determined that three of the four embryos were good, so
Ray and Liska chose to implant two of the embryos and freeze the
other one.33 By day six, the specialist was certain that two more of the
embryos would be viable, so they chose to have them frozen as well.34
On July 12, 2006, two embryos were transferred into Liska's uterus,
and nine days later she found out she was pregnant with one baby.35
On March 2, 2007, four years after beginning their journey, Ray and
Liska welcomed Hal into the world. 36 He weighed 7 pounds 11
ounces and was the joy of their life!3 7 When Hal was one-year old,
Ray and Liska decided that they would try to conceive again using
one of their frozen embryos. 38 Liska became pregnant again in the
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.

Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
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summer of 2008.19 Quintin Taylor was born on April 21, 2009, and
was another welcome addition to the Best family.4 °
Even before Quintin's birth, Ray and Liska began the process of
making a decision about the remaining embryos they have frozen at
Presbyterian Hospital.41 When the embryos were frozen, Ray and
Liska signed a contract with the facility agreeing that disposition of
the embryos must occur within five years from the date they were
frozen. 42 They also agreed to pay $760 for the first two years of storage and anticipate paying approximately $400 for each additional year
they are stored.43 Because the embryos were created and frozen in
2006, Ray and Liska will have to make a decision about their disposition by 2011. 4 4 After 2011, the clinic will consider the embryos aban45
doned, and it will have the right to discard them.
The contract Ray and Liska signed with the clinic sets out contingencies for different scenarios.4 6 The contract gives them three
choices in the event they should divorce.4 7 The embryos can be
donated to an infertile couple, discarded, or given to either Ray or
Liska.48 In the event that either of them should die, their choices are
to donate the embryos to an infertile couple, discard them, or preserve
them for disposition by the surviving spouse.4 9 The contract does not
give them a choice in the event they are to both die, but rather provides that the clinic will discard the embryos.5 °
Although donation of the embryos to an infertile couple is an option, the Presbyterian Hospital ART program does not currently deal
with donations.5 1 So, if Ray and Liska determine they want to donate
the embryos, they will first have to transfer them to another facility.5 2
Additionally, because of the five-year limit on storage at the clinic,
Ray and Liska will have to transfer the embryos to another facility if
they choose to keep them frozen longer than the five years.53
Ray and Liska are not alone. With nearly 400,000 frozen human
embryos stored in the United States as of 2003, and certainly a much
39.
40.
41.
42.
43.
44.
45.
46.
47.
48.
49.
50.
51.
52.
53.

Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
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higher number today, many couples face equally difficult decisions regarding the disposition of their frozen embryos.54
Because of feelings of responsibility for their frozen embryos, for
many couples like Ray and Liska, the "disposition decision is one of
the hardest decisions IVF patients face." '55 A study published in 2005
indicated that many patients thought of the frozen embryos as "virtual
56
children having interests that must be considered and protected.
Among those surveyed, some thought of the embryos as siblings of
their living children. 57 All of the couples that took part in the 2005
study had children as a result of treatments, so they knew first-hand
what the embryos could grow into.58 In fact, the disposition decision
is so difficult that as many as one-third of couples walk away without
making a final decision. 5 9 Others find different ways to dispose of
their embryos in ways that fall "short of actual plug-pulling."6 ° For
example, some patients choose to have embryos transferred at a time
in the woman's monthly cycle when implantation would be unlikely to
occur. 6 Others actually bury their embryos.6 2
Depending on the jurisdiction where a patient resides, up to five
choices may be available for disposition of frozen embryos. The
choices for some patients include using the embryos, donating them
for research, freezing them indefinitely, having them thawed or quietly disposed of, or donating them to another infertile person.6 3 The
final option is sometimes called "embryo adoption" and will be the
focus of this Comment.

III.

BACKGROUND OF EMBRYO ADOPTION

The world's first IVF baby, Louise Brown, was born July 25, 1978,
in Great Britain.64 The medical community developed the process of
freezing embryos six years later in 1984.65 Today more than three
54. Hoffman et al., supra note 7, at 1066.
55. Liza Mundy, Souls on Ice: America's Embryo Glut and the Wasted Promise of
Stem Cell Research, MOTHER JONES, July-Aug. 2006, available at http://www.mother
jones.com/politics/2006/07/souls-ice-americas-embryo-glut-and-wasted-promise-stemcell-research (discussing patient's feelings about making a decision on the fate of their
frozen embryos).
56. Id.
57. Id.
58. Id.
59. C.R. Newton et al., Changes in Patient Preferences in the Disposal of Cryopreserved Embryos, 22 HUM. REPROD. 3124, 3126 (2007), available at http://
humrep.oxfordjournals.org/cgi/reprint/22/12/3124.
60. Mundy, supra note 55.
61. Id.
62. Id.
63. Newton, supra note 59, at 3126.
64. Fergus Walsh, 30th Birthday for First IVF Baby, BBC NEWS, July 14, 2008,
http://news.bbc.co.uk/1/hii/healthi/7505635.stm.
65. EMBRYO ADOPTION AWARENESS CTR., HISTORICAL BACKGROUND, http:Il
www.embryoadoption.org/about/history.cfm (last visited Aug. 30, 2009).
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million babies have been born using IVF technology.66 Doctors knew
at the time that the number of embryos in storage would continue to
increase, but they did not consider it a critical issue.67 Increased use
of IVF has led to a significant increase in the number of embryos cryogenically stored.68
Although fertility clinics have been transferring donated embryos
into infertile patients for years, 69 "embryo adoption" is a relatively
new process in which IVF patients with excess embryos agree to release them to an adopting couple.7" Nightlight Christian Adoptions
was the first agency to use traditional adoption procedures for embryo
donation, creating a shift in the way we conceptualize embryo donation from a purely medical procedure to a transfer of legal rights.7 ' In
1997, Nightlight Christian Adoptions created its "Snowflake Embryo
Adoption" program for the express purpose of "helping .

.

. frozen

embryos realize their ultimate purpose-life-while sharing the hope
of a child with an infertile couple. ' 7' They named the program
"Snowflakes" because "embryos are unique and fragile, just like a
snowflake."7 3 Nightlight recognizes that the legal framework for em-

bryo adoption is not available in most states but continues to follow
the same procedures for embryo adoptions they follow for traditional
adoptions. 4

Although the end result is the same-a legal change of parental
relationship from the donor to the recipient-whether the process is
called donation or adoption, there are notable differences between
the programs.75 Donor embryo programs are modeled after other
types of donation programs such as egg or sperm donation. 76 In donation programs, the clinic serves as the intermediary and may choose
the families who will receive the embryos. 77 Additionally, the dona66.
67.
68.
69.

Id.
Id.
Id.
Karin A. Moore, Embryo Adoption: The Legal and Moral Challenges, 1 U. ST.
THOMAS J.L. & PUB. POL'Y 100, 106 (2007) (describing embryo adoption and how it is
used).
70. EMBRYO ADOPTION AWARENESS CTR., WHAT IS EMBRYO DONATION AND
ADOPTION?, http://www.embryoadoption.org/about/index.cfm (last visited Aug. 30,
2009).
71. EMBRYO ADOPTION AWARENESS CTR., SOCIAL AND LEGAL ASPECTS, http://
www.embryoadoption.org/aboutlegal.cfm (last visited Aug. 30, 2009).
72. Nightlight Christian Adoptions, Embryo Adoptions Programs, http://www.
nightlight.org/adoption-services/snowflakes-embryo/default.aspx (last visited Aug. 30,
2009).
73. Id.
74. Id.
75. EMBRYO ADOPTION AWARENESS CTR., PRACTICAL GUIDELINES, http://www.
embryoadoption.org/about/practical.cfm (last visited Aug. 30, 2009).
76. Id.
77. Id.
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tions are usually anonymous, and there is no contact either before or
after the donation between the donor and the receiving families.7 8
By comparison, embryo adoption programs are modeled more
closely after traditional adoption programs using home-studies and
other screening procedures. 79 In an adoption model, the families select one another, and the adoption agency is available to provide resources and support.8"
The difference between calling the embryo transfer process a donation or an adoption means more than just the actual procedure used.
The label given to the process could significantly change the political
debate over the legal status of the human embryo. 81 Does the process
create a "pre-embryo" or "pre-child"? Should we call the transfer to
another couple a "donation" or an "adoption"? The answer to these
questions depends on the political goals of the groups advocating for
each.
In a policy statement by the World Medical Association, the organization calls on physicians to act in the best interest of the child to be
born of IVF treatment.8 2 But infertility specialists worry that references to "adoption" will enhance an embryo's legal status, leading to
restrictions on the IVF industry and making infertility specialists responsible for the embryos they create.83 Scientists who want to use
embryos84 for research would also prefer the term "pre-embryo" over
"child.", But abortion advocates are the biggest obstacle to embryo
adoption.
Abortion advocates dislike the term "adoption" because they
equate any act that could provide legal protection for the human embryo as an assault on abortion rights.8 6 Abortion rights involve weighing the interests of the woman against those of the fetus.8 7 The first
real challenge to Roe v. Wade could be possible if the Supreme Court
has the opportunity to look at the embryo in isolation, not in comparison with the bodily interest of the woman.8 8
78. Id.
79. Id.
80. Id.
81. Paige C. Cunningham, Embryo Adoption or Embryo Donation?: The Distinction and Its Implications, DIGNITY, Apr. 2003, available at http://www.embryoconnection.org/detail.asp?id=147.
82. World Medical Association Statement on In-Vitro Fertilization and Embryo
Transplantation, rescinded by WMA General Assembly 2006, http://www.wma.net/en/
30publications/l0policies/20archives/e5/index.html (last visited Oct. 3, 2009); see also
Cunningham, supra note 81.
83. See Cunningham, supra note 81.
84. Id.
85. Id.
86. Id.
87. Mundy, supra note 55.
88. Id.
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But not all pro-life advocates have the same ideas about embryos
and whether they should have rights.8 9 California Representative
Dana Rohrabacher was one of at least fifty Republicans who voted in
favor of federal funding for stem-cell research.9 ° He is able to reconcile his pro-life beliefs with his support of stem-cell research by seeing
a difference between conception that begins in a woman's body and
conception that begins in a lab.9 1
I don't believe that the potential for human life exists in a human
embryo until it's implanted in the human body. So you are not destroying a human life by basically not using a fertilized egg. These
are not potential human lives until they are implanted in a body.
Left alone, they will not become a human being. When they are
implanted in a female body, they have a chance to become a human
being, so I still would be opposed to abortion.92
The federal government added to the debate over embryo adoption
in 2002 when it appropriated almost one million dollars in federal
funds to promote embryo adoption. 93 And, during a speech focusing
on stem-cell research, President George W. Bush stated, "like a snowflake, each of these embryos is unique, with the unique genetic potential of an individual human being."9' 4
With all of the differences in opinion about what to call these millions of frozen embryos and with the importance of their legal status
to so many, it is no wonder that courts walk a fine line with their
decisions about the fate of such embryos.

IV.

THE LEGAL STATUS OF EMBRYOS IN VARIOUS JURISDICTIONS

Very few states or countries have laws dealing with the treatment of
embryos. Most jurisdictions continue to treat them as property, upholding contracts relating to their disposition. 95 While at least one
89. Id.
90. Id.
91. Id.
92. Id.
93. See Office of Population Affairs, Funding, http://www.hhs.gov/opa/embryoadoption/funding/index.html (last visited Oct. 2, 2009). See generally Departments of Labor, Health and Human Services, and Education, and Related Agencies
Appropriations Act of 2002, Pub. L. No. 107-116, 115 Stat. 2179 (2002).
94. Address to the Nation on Stem Cell Research, 2 PuB. PAPERS 953, 954 (Aug.
9, 2001).
95. See generally York v. Jones, 717 F. Supp. 421, 427 (E.D. Va. 1989) (allowing a
suit for breach of contract against a fertility clinic); J.B. v. M.B., 783 A.2d 707, 719
(N.J. 2001) (holding agreements entered into at time of IVF are enforceable); Kass v.
Kass, 696 N.E.2d 174, 180 (N.Y. 1998) (holding agreements between progenitors
should generally be presumed valid and binding); Davis v. Davis, 842 S.W.2d 588, 597
(Tenn.1992) (upholding agreement between couple that embryos would be destroyed
in the event of a divorce); Roman v. Roman, 193 S.W.3d 40, 49 (Tex. App.-Houston
[1st Dist.] 2006, pet. denied) (holding that couples may voluntarily decide the disposition of frozen embryos prior to cryopreservation).
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state, Louisiana, gives an embryo the legal status of a "judicial
person.

96

A.

Is an Embryo Property or Person?

The distinction between classifying an embryo as a person or as
property is monumental to more than just the on-going debate over
abortion. The distinction could change the choices couples have over
the disposition of their frozen embryos or, ultimately, even keep them
from storing embryos in a frozen state.
If an embryo is given the status of a person, it cannot be bought or
sold. 97 Because the Thirteenth Amendment prohibits a person from
owning another person, 98 if an embryo is considered a person then it
does not belong to the patient who created it. If the patient does not
own the embryo then it could be argued that the patient does not have
the right to determine its disposition without the help of the legal system. Additionally, taken to its natural conclusion, this argument
could be used to prevent IVF patients from storing embryos in a frozen state for later use.
But if an embryo is considered property, its disposition can be contracted like goods and services. 99 Property rights include the right to
possess, use, and enjoy a determinate thing as well as to profit from
and dispose of assets."° But the law regulating the donation of other
body parts such as blood, organs, eyes, tissue, or even the entire body
does not treat human body parts as mere property. 01 Individuals may
donate their body parts or even their entire body after death, but they
do not have full property rights in their body. 02 For example, the law
stops short of treating body parts as property by refusing to allow a
person the right to sell his or her body parts.10 3 "Self-ownership does
not mean that we can do whatever we like with our body parts."'10 4 In
fact, people should view their relationship with
their own body more
10 5
as one of stewardship than one of ownership.
The courts have also struggled with the proper legal status of a
human embryo. In a very early case, York v. Jones, a couple sued a
fertility clinic seeking release and transfer of their frozen embryos to
96. LA.

REV. STAT. ANN. § 9:129 (2008).
97. Cunningham, supra note 81.
98. U.S. CONST. amend. XIII.
99. Cunningham, supra note 81.
100. BLACK'S LAW DICrIONARY 573 (3d pocket ed. 2006) (defining property); see
also Kindregan, supra note 8, at 185 (listing six key property rights).
101. See Unif. Anatomical Gift Act § 2, 8A U.L.A. 33 (1987) (providing for organ
donation but prohibiting the sale of human tissue).
102. Id.
103. See Kindregan, supra note 8, at 186.
104. See Mary Lyndon Shanley, Collaboration and Commodification in Assisted
Procreation: Reflections on an Open Market and Anonymous Donation in Human
Sperm and Eggs, 36 LAW & Soc'Y REV. 257, 271 (2002).
105. Id. at 273.
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another clinic of their choice." °6 The court used a property law concept of a bailor-bailee relationship to determine the outcome of the
case. 10 7 In York, the clinic merely had a possessory interest in the
embryos, and "the obligation to return the property is implied from
the fact of lawful possession of the personal property of another."' 8
In the first United States appellate case involving unused embryos,
Davis v. Davis, the Tennessee Supreme Court was also faced with determining the legal status of frozen embryos when a couple disagreed
on their disposition after a divorce.'0 9 Choosing a different analysis
from the York court, the Davis court first analyzed the state's wrongful death statute, which did not allow for a wrongful death of a viable
fetus that was not first born alive." 0 It then analyzed the Supreme
Court decision, Roe v. Wade,"' allowing for abortion within the first
three months of pregnancy."' The court determined that an embryo
could not be considered a "person" in Tennessee." 3 But it also did
not believe that embryos should be treated as property and pointed
out what it thought were the flaws in the York court's reasoning.1 1 4 It
distinguished the disposition of embryos from the disposition of other
body tissue because of the embryo's potential for developing into independent human life." 5 The court ultimately decided that "pre-embryos are not, strictly speaking, either 'persons' or 'property' but
occupy an interim category that entitles them to special respect because of their potential for life."" ' 6
Even though the Davis court placed the embryos in an interim category, the case was not decided based on any rights that category might
afford the embryos." 7 Rather, the court determined that decisionmaking authority regarding the embryos should reside with the gamete providers."' Although the legal status of the embryos was necessary to the outcome of the case, the court characterized the dispute as
one about whether the couple would become parents or not. 119 Holding that the right of procreation is a vital part of an individual's right
to privacy, 120 the court weighed the interests of the parties in using or
not using the embryos and ruled in favor of the party who wished to
106.
107.
108.
109.
110.
111.
112.
113.
114.
115.
116.
117.
118.
119.
120.

York v. Jones, 717 F. Supp. 421, 422 (E.D. Va. 1989).
Id. at 425.
Id.
Davis v. Davis, 842 S.W.2d 588, 589 (Tenn. 1992).
Id. at 596.
Id. at 595.
Roe v. Wade, 410 U.S. 113, 164 (1973).
Davis, 842 S.W.2d at 594.
See id.
Id.
Id. at 597.
See id.
See id. at 598.
Id.
Id. at 600.
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avoid procreation. 12 1 The1 22ruling allowed the fertility clinic to dispose
of the couple's embryos.

Since Davis, courts in New Jersey, Massachusetts, and New York
have also upheld agreements between progenitors and reinforced the
right not to procreate. 123 Legislatures have also struggled with the
consequences of treating human embryos as property, a person, or
something in between and attempted to create regulations that would
end the debate. 12 4
B.

The Legal Status Given to Human Embryos by United States
Law Makers

Jurisdictions throughout the United States fall somewhere along the
spectrum between treating embryos as property and giving them the
designation and full rights as a judicial person. Like most American
courts, most state laws fall somewhere in the middle. 12 5 The most
common areas for legislation involving embryos are wrongful death,
parentage, posthumous children, anatomical gifts, and abortion
rights. 1 26 Very few states have specific statutes governing embryo
adoption. Below are examples of how state legislation has helped define the designation and, therefore, affected the rights of embryos.
1. Jurisdictions treating embryos as property
The jurisdictions treating embryos as property do so without labeling them as such. 1 27 For example, a Kansas statute making the use of
birth control lawful refers to embryos as "the product of in vitro fertil121. Id. at 604.
122. Id. at 604-05.
123. See generally A.Z. v. B.Z., 725 N.E.2d 1051, 1059 (Mass. 2000) (holding that a
consent form signed by a couple was unenforceable because it violated public policy
by compelling a party to become a parent against his will); J.B. v. M.B., 783 A.2d 707,
719 (N.J. 2001) (holding agreements entered into at time of IVF are enforceable);
Kass v. Kass, 696 N.E.2d 174, 180 (N.Y. 1998) (holding agreements between progenitors should generally be presumed valid and binding).
124. See generally COLO. REv. STAT. § 19-4-106 (2008) (providing circumstances
when the law treats a husband to be the natural father of a child conceived by assisted
reproduction); FLA. STAT. ANN. § 742.17 (West 2005) (stating that a child conceived
from the eggs or sperm of a person who dies before the transfer of the eggs or sperm
is not eligible for a claim against the decedent's estate unless the child was provided
for by the decedent's will); 740 ILL. COMP. STAT. ANN.180/2.2 (West 1992) (allowing
a cause of action for wrongful death regardless of the "state of gestation or development of a human being"); KAN. STAT. ANN. § 65-6702 (2002) (prohibiting political
subdivisions of the state from regulating or restricting abortions); LA. REv. STAT.
ANN. § 9:129 (2008); OKLA. STAT. ANN. tit. 10, § 556 (West 2007) (providing that the
transfer and donation of a human embryo will not be considered trafficking as long as
it is not at anytime offered for sale or sold).
125. See generally § 19-4-106; § 742.17; § 180/2.2; § 65-6702; § 556.
126. See generally § 19-4-106; § 742.17; § 180/2.2; § 65-6702; § 556.
127. See generally § 19-4-106; § 742.17; § 180/2.2; § 65-6702; § 556.
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ization.' 1 28 By referring to embryos as a "product" the law at least
suggests a designation as property. 2 9
Even without labeling or defining embryos, many jurisdictions use
contract law to control the disposition of embryos. For instance, in
Connecticut, fertility specialists must provide patients with sufficient
information to allow them to make informed and voluntary choices
about the disposition of embryos remaining after infertility treatments. 130 Patients can choose to store embryos, donate them to another person, donate them for research, or otherwise dispose of
them. 13 ' Donations for stem-cell research require written consent,
and patients cannot receive payment for their donation. 3 2 Similarly,
California statutes also require informed consent and go further requiring patients to have advanced written directives regarding the disposition of embryos. 133 Additionally, the California Penal Code
provides a penalty of three to five years in prison and a fine not to
exceed $50,000 for knowingly using or implanting 3embryos without
the provider's signature on a written consent form.1 1
In the November 2008 election, Colorado voters declined to pass
the "Colorado Human Rights Amendment," a measure proposing an
amendment of the state Constitution defining a person as a human
being from the moment of fertilization.' 35 Seventy-three percent of
voters in Colorado did not want to amend the Constitution to declare
parentage in
an embryo a person. 136 Thus, state statutes still 1govern
37
children.
conceive
to
used
are
ART
cases where
Jurisdictions treating embryos as people
Jurisdictions that give embryos a legal status as something more
than property still vary a great deal in their treatment of embryos.
Some states are in the very beginning of the process of changing laws
to give embryos a higher legal status and dealing with the consequences to other laws.' 38 At least one state, Louisiana, has had laws
2.

128. § 65-6702.
129. Id.

130.

CONN. GEN. STAT. ANN.

§ 19a-32d (West Supp. 2009).

131. Id. § 19a-32d(c)(2).
132. Id. § 19a-32d(c)(3).
133. CAL. HEALTH & SAFETY CODE § 125315 (West 2006).

134.

CAL. PENAL CODE

§ 367g (West 2006).

135. Americans United for Life Assesses State Ballot Initiative Outcomes, Predicts
Regrouping and Strong Comeback in Next Election Cycle for Life Issues, http://
blog.aul.org/2008/11/05/americans-united-for-life-assesses-state-ballot-initiative-outcomes-predicts-regrouping-and-strong-comeback-in-next-eection-cyce-for-life-issues
(Nov. 5, 2008); see Personhood '08 Colorado, http://www.coloradoforequalrights.com
(last visited Sept. 9, 2009).
136. Election Results 2008, N.Y. TIMES, Dec. 9, 2008, available at http://elections.nytimes.com/2008/results/states/colorado.html.
137. See CoLo. REV. STAT. § 19-4-106.
138. See Mo. ANN. STAT. § 1.205 (West 1999); see also Webster v. Reprod. Health
Servs., 492 U.S. 490, 507 (1989) (declining to hold a Missouri statute's preamble un-
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in place for many years defining
an embryo as a judicial person while
139

many states' laws are in

flux.

Wrongful death statutes are an area of the law where issues surrounding the status of an embryo have been debated. In Miller v.
American Infertility Group, an Illinois judge allowed a negligence
claim brought by a couple against their fertility clinic based on the
state's wrongful death statute. 140 In allowing the claim, the judge analyzed two main issues: (1) is a pre-embryo a "human being" within the
meaning of the Wrongful Death Act and (2) must it be implanted in
its mother's uterus to give rise to a claim under the Act for its destruction? 141 The Wrongful Death Act states, "The state of gestation or
development of a human being when an injury is caused.., shall not
foreclose maintenance of any cause of action under the law... arising
from the death of a human being caused by wrongful act .... ", Although "state of gestation" was added to the statute for the purpose of
closing the gap in the current law in order to cover the period of time
between conception to the time of viability, the words "human being"
were not defined. 143 The judge used the language from the state abortion law to define the term "human being.' 44 The statute states:
.. the General Assembly of the State of Illinois do solemnly declare and find in reaffirmation of the longstanding policy of this
State, that the unborn child is a human being from the time of conception and is therefore, a legal person for purposes of the unborn
child's right to life and is entitled to the right to 4life
from conception
5
under the laws and Constitution of this State.'
Considering the statements of legislative intent for the Wrongful
Death Act and the Abortion Statute's definition of "human being,"
the judge concluded that under Illinois law an embryo is a "human
being" and allowed for the claim to go forward. 146 An Illinois Appellate Court ultimately disagreed with the circuit court's conclusion and
did not allow the cause of action under the Wrongful Death Act to
proceed.1 47 Although the Miller case is a good example of how state
statutes are beginning to deal with the legal status of embryos, the
constitutional because it had "findings" that "life of each human being begins at

conception").
139. LA. REv. STAT.

ANN.

§ 9:123 (2008).

140. Miller v. Am. Infertility Group, No. 02-L-7394, 2005 WL 6298935 (Cir. Ct. Ill.
Feb. 4, 2005) (allowing a negligence claim against a fertility clinic under the state's
wrongful death statute), rev'd, 897 N.E.2d 837 (Iil. App. Ct. 2008); see also Dina,
supra note 13, at 262.
141. Miller, 2005 WL 6298935, rev'd, 897 N.E.2d 837 (Ill. App. Ct. 2008).
142. 740 ILL. COMP. STAT. ANN. 180/2.2 (West 1992).
143. Id.; Miller, 2005 WL 6298935, rev'd, 897 N.E.2d 837 (I11.App. Ct. 2008). Dina,
supra note 13, at 262, 266-67.
144. Miller, 2005 WL 6298935, rev'd, 897 N.E.2d 837 (Ill. App. Ct. 2008).
145. 720 ILL. COMP. STAT. ANN. 510/1 (West 2003).
146. See Dina, supra note 13, at 266-68.
147. Miller v. Am. Infertility Group, 897 N.E.2d 837 (I11. App. Ct. 2008).
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state of Illinois has not added any more legislation to further define
their legal status.
Like Kansas, the Florida statutes determining parentage define'1 4a8
pre-embryo as "the product of fertilization of an egg by a sperm.'
The word "embryo" is left undefined by either the Florida Adoption
Act or the statutes for the determination of parentage. 1 49 Florida statutes also require that commissioning couples and treating physicians
enter into written agreements for the disposition of embryos. 150 Absent any written agreements, the statutes give the decision-making authority jointly to the commissioning couple.' 5 ' These statutes tend to
imply that Florida treats embryos more like property than a person.
But unlike Kansas and other states where the legal status of embryos is that of property, Florida statutes provide for pre-planned
adoption agreements of embryos. 152 Pre-planned adoption agreements are written agreements among the parties that specify the intent of the parties as to their rights and responsibilities.' 5 3 The
statutes specify certain terms that must be included in the pre-planned
adoption agreements such as an agreement to assume the rights and
responsibilities for the child and the submission to reasonable medical
care. 1 54 As used in the statute, "fertility technique" includes the term
"embryo adoption."' 55
Florida statutes also allow for an embryo to be named as a recipient
of a will bequest and also make it unlawful to knowingly advertise,
offer to purchase or sell, purchase, sell,
or otherwise transfer a human
56
embryo for valuable consideration.
Although, at first glance, Florida seems to put embryos into the
property category, the statutes regarding embryo adoption, will bequests, and trafficking indicate that Florida is moving towards giving
embryos the rights of a person.
Oklahoma defines human embryos differently in different statutes. 157 As used in the Oklahoma Freedom of Conscience Act, a
human embryo is defined as "a human organism that is derived by
fertilization.., from one or more human gametes.. ." and goes further to define an "in vitro human embryo" as a "human embryo,
whether cryopreserved or not, living outside of a woman's body. "158
The Freedom of Conscience Act prohibits employers from discrimi148.
149.
150.
151.
152.
153.
154.
155.
156.
157.
158.

FLA. STAT. ANN. § 742.13 (West 2005).
Id.; FLA. STAT. ANN. § 63.032 (West 2005

& Supp. 2009).
§ 63.032.
Id. § 742.17.
Id. § 63.213(1).
Id. § 63.213(6)(g).
Id. § 63.213(2)(a)-(b).
Id. § 63.213(6)(c).
Id. §§ 742.17, 873.05.
See OKLA. STAT. ANN. tit. 63, §§ 1-728.1, 1-730 (West 2004 & Supp. 2009).
Id. § 1-728.1.

Published by Texas A&M Law Scholarship, 2022

15

Texas Wesleyan Law Review, Vol. 16 [2022], Iss. 3, Art. 4

TEXAS WESLEYAN LAW REVIEW

[Vol. 16

nating against or disciplining employees who refuse to conduct abortions, experiments that would destroy an in vitro human embryo, or
other objectionable medical procedures because of their moral or religious beliefs.' 5 9
According to the Advancement in Stem Cell Cures and Therapies
Act, a "'human embryo' means a living organism of the species
Homosapiens at the earliest stage of development, including the single-cell stage, that is not located in the body of a woman.' 160 The
statute allows for stem-cell research as long as it 16
is1 performed safely
and ethically without the use of a human embryo.
Finally, the Oklahoma Abortion statute defines an "unborn child"
as "the unborn offspring of human beings from the moment of conception, through pregnancy, and until live birth including the
human
' 16 2
conceptus, zygote, morula, blastocyst, embryo, and fetus.'
Oklahoma statutes consistently treat embryos as a "person."' 6 3 Additionally, there are statutes in Oklahoma governing human embryo
transfer and donation. 64 But Oklahoma, like many other states, does
not have procedures in place to regulate embryo adoption.
Of all of the states that treat an embryo as a person, Louisiana has
the most extensive laws in regards to human embryos and actually
affords them rights as a judicial person. 1 65 Louisiana Human Embryo
statutes define the human embryo as an "in vitro fertilized human
ovum, with certain rights granted by law, composed of one or more
living human cells and human genetic material so unified and organized that it will develop in utero into an unborn child.' 66 The statute
goes further to define the capacity of the embryo as a judicial person
by stating, "[a]n in vitro fertilized human ovum exists as a juridical
person until such time as the in vitro fertilized ovum is implanted in
the womb; or at any other time when rights attach to an unborn child
1 67
in accordance with law.'
Because Louisiana statutorily defines an embryo as a judicial person and affords it the rights commensurate with the title, a human
ovum fertilized in vitro in Louisiana can only be used for the "support
and contribution of the complete development of human in utero implantation" and cannot be intentionally destroyed. 6 8 In fact, the law
goes as far as to state that an in vitro fertilized human ovum is a bio159. Id. § 1-728.2.

160. Id. § 1-270.2(A).
161. Id. § 1-270.2(B)(1), (3).
162. Id. § 1-730(2).
163. OKLA. STAT. ANN. tit. 10, §§ 553, 556; § 1-730 (West 2007).
164. Id. § 556.
165. LA. REV. STAT. ANN.§ 9:123 (2008).
166. Id. § 9:121 (2008).
167. Id. § 9:123.
168. Id. §§ 9:122, 9:129.
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logical human being and is not the property of the physician or
clinic.16 9
Louisiana statutes not only define an embryo as a judicial person,
but they also treat it as if it is a person. 70 For example, if the identity
of the IVF patients is unknown, then the physician is deemed to be
the 1guardian
of the embryo until "adoptive implantation" can oc7

cur.

1

And patients, their heirs, or physicians can petition the court
177

to appoint a curator to protect an embryo's rights. 72 Should a dispute
arise between the parties regarding the embryos, such as a divorce
dispute, the judicial standard for resolving the dispute is a best interest
of the embryo standard.17 3
Finally, the Louisiana statutes set out responsibilities and duties relating to the treatment of embryos and provide for embryo adoption.174 They hold physicians or medical facilities that perform IVF
directly responsible for the safekeeping of the embryos. 175 The statutes also relegate a "high duty" of care to the IVF patients and restate
that the embryos are judicial persons and cannot be owned by anyone. 176 Should the IVF patients renounce their parental rights, the
embryos are made available for adoptive implantation according to
the written procedures of the clinic where they are stored.17 7 However, fulfillment of the adoption does not occur until a married couple
executes a "notarial act of adoption" and birth occurs; so it is not a
pre-birth adoption. 7 8
The Human Embryo statutes in Louisiana also limit the rights of an
embryo in certain areas. An embryo does not have the right to bring a
cause of action against a physician or clinic that acts in good faith in
17 9
the collection, screening, transfer, or cryopreservation process.
Also, an embryo does not have inheritance rights unless it develops
into an unborn child that is later born alive. 18 ° Finally, an embryo is
not capable of receiving a gift inter vivos or causa mortis unless it is an
unborn child in utero at the time of the gift, and the gift only has
effect if the embryo is later born alive.' 8 '
Although Louisiana has extensive statutes defining an embryo as a
person with judicial rights, they still allow for abortion to preserve the
169.
170.
171.
172.
173.
174.
175.
176.
177.
178.
179.
180.
181.

Id. § 9:126.
See id.
Id.
Id.
Id. § 9:131.
Id. § 9:127, 9:130.
Id. § 9:127.
Id. § 9:130.
Id.
Id.
Id. § 9:132.
Id.
LA. CIv. CODE ANN. art. 1474 (2000).
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life or health of the unborn child or prevent the death of the
mother. 8 2
V.

THE EVOLUTION OF AN EMBRYO'S LEGAL STATUS IN TEXAS

Much like other United States jurisdictions, the Texas courts and
lawmakers have struggled with the consequences of defining an embryo as either a person or property.18 3 Additionally, they treat embryos differently in different contexts such as wrongful death,
parentage, divorce, and penal codes.' 8 4
A.

How Texas Law Defines Embryos

Texas, like many other states, has very few statutes dealing directly
with embryos. In 2003 a statutory provision defining a child produced
by implantation of an embryo as a "child of the marriage" was repealed and replaced with a definition from the Uniform Parentage
Act. ' 5 The Uniform Parentage Act defines "intended parents" as
"individuals who enter into an agreement providing that the individuals will be the parents of a child born to a gestational mother by
means of assisted reproduction"; but, it does not define embryo or
even the product of implantation.1 86 The new statute subtly changes
the definition of an embryo by adding the requirement of birth. 1 87 It
leaves open the legal status of the embryo pre-birth. 8 a
Although the Texas legislature seemed to take a step away from
giving an embryo the legal status of a person with the changes to the
Family Code in 2003, in the same year it passed the Prenatal Protection Act, amending the wrongful death statute, to modify the defini182. LA. REV. STAT. ANN. § 14:87 (2004 & Supp. 2009).
183. See generally; Act of May 11, 2001, 77th Leg., R.S., ch. 821, § 2.13, sec. 151.103,
2001 Tex. Gen. Laws 1638, 1640 (current version at TEX. FAM. CODE §§ 151.001-.005
(Vernon 2008)) (repealing TEX. FAM. CODE § 151.103 defining a child produced by
the implantation of an embryo in a married woman as a "child" of the marriage); TEX.
FAM. CODE ANN. § 160.102 (Vernon 2007) (defining a "child" as an individual at any
age and using the word "embryo" but leaving it undefined); Roman v. Roman, 193
S.W.3d 40 (Tex. App.-Houston [1st Dist.] 2006, pet. denied) (upholding agreement
between parties providing disposition of embryos in the event of a divorce).
184. TEX. Civ. PRAc. & REM. CODE ANN. § 71.001 (Vernon 2008) (including an
unborn child at every stage of gestation from fertilization until birth in the definition
of an "individual" for purposes of the Wrongful Death Act); TEX. FAM. CODE ANN.
§ 160.102; TEX. PENAL CODE ANN. § 1.07 (Vernon Supp. 2008) (defining an individual as a human being who is alive but including an unborn child at every stage of
gestation from fertilization until birth).
185. Act of May 28, 2001, 77th Leg., R.S., ch. 821, § 2.13, sec. 151.103, 2001 Tex.
Gen. Laws 1638 (current version at TEX. FAM. CODE §§ 151.001-.005 (Vernon 2008))
(repealing TEX. FAM. CODE § 151.103 defining a child produced by the implantation
of an embryo in a married woman as a "child" of the marriage).
186. TEX. FAM. CODE ANN. § 160.102.

187. Id.
188. Id.
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tion of an "individual" to include "an unborn
child at every stage of
18 9
gestation from fertilization until birth.
The Act also worked to modify the Penal Code to redefine "individual" to mean a "human being who is alive, including an unborn child
at every stage of gestation from fertilization until birth" rather than a
human being who has been born and is alive. 190 With the enactment
of the Prenatal Protection Act a person can be sued in a civil action
for wrongful death and can be prosecuted for harming or killing an
unborn child unless the death is the result of a legal medical procedure carried out by a health care provider, the result of a legal drug
administration, the result of an ART procedure, or the result of the
action of the mother. 191
Even though the Prenatal Protection Act was intended to deal with
the death of a fetus after implantation,) 2 some correlations can be
drawn to the way the legislature might define an embryo before implantation in the future.
The only other current statute dealing with embryos regulates the
effects of the dissolution of marriage when a child has been conceived
through ART. 93
B.

How the Texas Courts Define the Legal Status of Embryos

In a case of first impression, In the Interest of O.G.M.,194 the 1st
District Court of Appeals in Houston was asked to determine the parentage of a child who was conceived through IVF procedures and then
cryopreserved before being implanted. 195 O.G.M. was conceived
through IVF when her parents were married but not implanted until
after their divorce. 1 96 The court attempted to frame the issue very
narrowly because of the complexities of the legal issues involved in
IVF.197 Instead of attempting to define the character or legal status of
the embryo, they deferred to the legislature to enact legislation deciding the rights of the parties involved in IVF. 198 The court's decision
on paternity was based on the fact that the child was conceived by the
189.

TEX. CIV. PRAC.

&

REM. CODE ANN.

§ 71.001.

190. Sen. Comm. on State Affairs, Bill Analysis, Tex. S.B. 319, 78th Leg., R.S.
(2003); see also Michelle Haynes, Note, Inner Turmoil: Redefining the Individual and
the Conflict of Rights Between Woman and Fetus Created by the PrenatalProtection
Act, 11 TEX. WESLEYAN L. REV. 131, 146-47 (2004) (discussing testimony for and
against Prenatal Protection Act during hearings on the proposed bill).
191. Sen. Comm. on State Affairs, Bill Analysis, Tex. S.B. 319, 78th Leg., R.S.
(2003); see also Haynes, supra note 190, at 146.
192. TEX. Civ. PRAc. & REM. CODE ANN. § 71.001 (3)-(4) (Vernon 2008).
193. TEX. FAM. CODE ANN. § 160.706 (Vernon 2008).
194. In re O.G.M., 988 S.W.2d 473, 475 (Tex. App.-Houston [1st Dist.] 1999, pet.
dism'd).
195. Id. at 474-75.
196. Id. at 475.
197. Id.
198. Id.
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biological parents, skipping over any analysis of the legal status of the
embryo involved.19 9
Seven years later the same court was asked to decide a case that
presented a very similar problem to the problem addressed in O.G.M.,
only before the embryos were implanted and a child was born. 2°° In
that case, the Romans were married when they went through the IVF
procedure and divorced while the frozen embryos were still being
stored.2 °1 They had executed an "embryo agreement" choosing to discard the frozen embryos in the case of a divorce.2 °2 The agreement
also defined the embryos as their "joint property. ' 20 3 The trial court
in their divorce awarded Ms. Roman the three frozen embryos as part
of the just and right division of community property and Mr. Roman
appealed seeking to enforce the embryo agreement to have the embryos discarded. 20 4 As in 0. G.M., the court chose to frame the issue
as narrowly as possible "in anticipation that the issue will ultimately
be resolved by the Texas Legislature. ' 20 5 The court avoided addressing the characterization of the frozen embryos as "joint property" because it
did not consider it to be necessary to the disposition of the
6
case.

20

After analyzing cases from other states, including the Davis case
from Tennessee, the Roman court noted that a majority view was
emerging that written embryo agreements between embryo donors
and fertility clinics are valid and enforceable so long as the parties can
withdraw their consent.20 7 They also analyzed the state statutes regarding children of assisted reproduction and gestational agreements
and noted the absence of any legislative directive on how to determine
the disposition of the embryos in case of a contingency such as death
or divorce.20 8 The court held that embryo agreements that allow the
parties to voluntarily decide the disposition of frozen embryos in advance of cryopreservation, subject to mutual change of mind that is
jointly expressed, does not violate public policy. 2 9 The court then analyzed the embryo agreement the Romans signed and upheld the
agreement that the embryos should be discarded in the event of their
divorce. 10
199. Id. at 475-78.
200. Roman v. Roman, 193 S.W.3d 40, 43 (Tex. App.-Houston [1st Dist.] 2006,
pet. denied).
201. Id. at 43-44.
202. Id. at 42.
203. Id. at 44-45.
204. Id. at 43.
205. Id. at 44.
206. Id. at 44 n.7.
207. Id. at 48.
208. Id. at 49.
209. Id. at 50.
210. Id. at 54-55.
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433

H.B. 1703 and its Potential to Change the Legal Status
of an Embryo

Currently, Texas law tends to suggest that frozen embryos are more
like property than people. However, a recent attempt at legislation
designed to regulate embryo trafficking and adoption would work to
change the way people, and courts, view frozen embryos.
H.B. 1703 was filed in 2007 with the purpose of clarifying the rights
of genetic and adoptive parents, applying established procedures in
adoption law to embryo adoption, clarifying the legal status of children placed for adoption as embryos, and promoting the best interest
of the embryo."' 1 The bill made it out of the House Committee on
State Affairs but was allowed to expire during the legislative session
without being voted on by the full House of Representatives.2 12 If it
had passed, it would have required a court order authorizing an adoption before the transfer of a human embryo for implantation by a person who was not the genetic parent of the embryo.21 3 H.B. 1703 set
out the requirements to petition the court and did not allow the court
to grant the adoption without the relinquishment of the parental
rights by the donating couple.2 1 4 Additionally, the court could only
grant the adoption after finding the requirements were met and finding that the adoption was in the best interest of the embryo.2 15 At the
current time, the author of H.B. 1703, Charlie Howard, is undecided
216
whether to reintroduce the bill in a future session.
Not everyone was happy with the changes to Texas embryo law
H.B. 1703 would have required. The Texas Healthcare & Bioscience
Institute monitors bills and constitutional amendments. If passed, the
bill would have an effect on their membership. 1 7 The group sought to
educate legislators on the impact H.B. 1703 would have on stem-cell
research.2 18 People fearful about the potential of outlawing abortion
also expressed concern over the passage of H.B. 1703.219
211. House Comm. on State Affairs, Bill Analysis, Tex. H.B. 1703, 80th Leg., R.S.
(2007).
212. See Texas Legislature Online, Bill Stages, http://www.legis.state.tx.usbilllookup/BillStages.aspx?LegSess=80R&Bill=HB1703 (last visited Feb. 28, 2009).
213. Tex. H.B. 1703, 80th Leg., R.S. (2007).
214. Id.
215. Id.
216. E-mail from Deidra Voigt, Admin. Assistant, Representative Charlie Howard,
to Jodi Bender, Tex. Wesleyan Sch. of Law (Jan. 22, 2008, 08:30 CST) (on file with
author).
217. See TEX. HEALTHCARE & BIOSCIENCE INST., 80TH TEXAS LEGISLATURE END
OF SESSION SUMMARY (2008), http://www.thbi.com/pdf-files/end-of sessionreportL
80.pdf.
218. Id. at 1.
219. Babies on Ice: IVF & Embryo Donation, http://embryodonation.blogspot.com
2007_03_20_archive.html (Mar. 20, 2007, 07:57).
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D. The Current State of Embryo Law in Texas
With H.B. 1703 failing to become the law in Texas, the current law
still primarily gives embryos the legal status of a "quasi-person."
Texas statutes are silent about an embryo's status before implantation,
and the Texas courts are hesitant to write new laws anticipating the
legislature will act in the future to do so. 220 In the meantime, the few
Texas courts deciding embryo issues are upholding embryo agreements between the parties2 21 suggesting Texas still considers embryos
to be the property of the patients without rights of their own.
Patients wishing to adopt embryos in Texas will have to rely on contract principles for the procedure at least for the near future.
VI.

RECOMMENDATIONS FOR EMBRYO LEGISLATION

Although the moral debate over the status of an embryo is likely to
continue as scientific research advances IVF and other reproductive
technology, the law should take an amoral position and continue to
place frozen embryos in an interim category. The debate over the
moral status is confused when the law attempts to define embryos as
"human beings" or "persons. ' 2 2 The emotions attached to the embryos by a couple who has undergone fertility treatments also cloud
the issue. When human egg and sperm are joined in the IVF process,
the embryo created is human and living.2 23 The real question for debate is how that definition defines an embryo's potential rights and
the rights of disposition by its creators. 2 4
To use the term "property" to describe the status of an embryo can
be misleading and should not be taken to mean that embryos may be
treated in all respects like property. 22 5 As with other areas of property law, society has deemed it necessary for policy reasons to limit
one's rights to an embryo. For example, property law does not always
allow for destruction of property because society has determined that
destroying certain property would be against policy.2 26 Allowing a
progenitor decision-making authority is a property interest that can be
limited by the law in certain areas-depending on the policies society
220. See generally TEX. FAM. CODE ANN. § 160.102 (Vernon 2007) (defining a
"child" as an individual at any age and using the word "embryo" but leaving it undefined). See also In re O.G.M., 988 S.W.2d 473, 475 (Tex. App.-Houston [1st Dist.]
1999, pet. dism'd) (deferring to legislature to enact needed legislation); Roman v.
Roman, 193 S.W.3d 40, 44 (Tex. App.-Houston [1st Dist.] 2006, pet. denied) (deferring to the legislature).
221. See generally Roman, 193 S.W.3d 40 (holding that couples may voluntarily decide the disposition of frozen embryos prior to cryopreservation).
222. See Robertson, supra note 6, at 437, 444.
223. See id. at 441-44.
224. See generally id. at 444 (examining the moral and legal status of an embryo).
225. Id. at 454.
226. See generally Lior Jacob Strahilevitz, The Right to Destroy, 114 Yale L.J. 781,
796 (2005) (examining the theory of waste and the right to destroy property).
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wants to promote or discourage-without resorting to changing the
legal status of the embryo from property to person. By placing embryos in an "interim" legal status and affording them special respect,
the law can still regulate the disposition rights of the progenitor without the potential consequences of changing the legal status of the embryo to that of a "person."
In February 2008, the American Bar Association formally adopted
the Model Act Governing Assisted Reproductive Technology (Model
Act). 227 The Model Act is "intended to provide model provisions that
can be considered in whole or in part by legislative bodies in the states
and territories., 228 It goes beyond merely resolving parentage issues
and "proposes standards protecting the legal interests of all concerned
parties as 229
. . .[ART] technologies are increasingly used to conceive
children."
The Model Act strikes a balance between the property vs. personhood debate by defining an "embryo" as "a cell or group of cells
containing a diploid complement of chromosomes or groups of such
cells (not gamete or gametes) that has the potential to develop into a
live-born human being if transferred into the body of a woman under
conditions in which gestation may be reasonably expected to occur." 230 By definition, an embryo is more than just property, however,
the Model Act deals with issues of control or disposition of these embryos by providing for written records covering informed consent and
binding agreements between the parties.2 3 '
The Model Act also suggests legislation to deal with the issue of
embryo donation.23 2 It defines an "embryo donor" as "an individual
or individuals with dispositional control of an embryo who provides it
to another for gestation and relinquish(es) all present and future parental and inheritance rights and obligations to a resulting individual
or individuals." '3 3 Additionally, the Model Act requires screening of
embryo donors prior to their donation and maintenance of permanent
records of the donation. 2 34 These requirements along with the definition suggest the legislation regulates something similar to embryo
adoption without using the term "adoption."
227. See Charles P. Kindregan, Jr. & Steven H. Snyder, Clarifying the Law of ART:
The New American Bar Association Model Act Governing Assisted Reproductive
Technology, 42 FAM. L.Q. 203, 203 (2008).
228. Id. at 206.
229. Id. at 207.
230. AM. BAR ASS'N MODEL Acr GOVERNING ASSISTED REPROD. TECH. § 102(1)
(2008), available at http://www.abanet.org/family/committees/artmodelact.pdf [hereinafter MODEL AcT].
231. See generally Kindregan, supra note 227.
232. MODEL Ac, supra note 230, § 502.
233. Id. § 102(9).
234. See Kindregan, supra note 227, at 214.
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Texas should enact legislation similar to the Model Act that would
regulate the areas affected by the creation of frozen embryo such as:
advance directives prior to cryopreservation, disputes over disposition, and rights of progenitors in respect to the embryos as against the
fertility clinics. Judges, lawyers, physicians, and potential parents deserve legal certainty in the area of ART.235 And, because of the special respect that should be afforded to the embryos as potential human
life, state legislation should be involved in limiting some of the options
available to couples for the disposition of their frozen embryos while
giving guidelines for other options.
For public policy reasons, Texas should enact laws limiting the right
to buy or sell embryos that have been created. Just as H.B. 1703 proposed, legislation should be enacted prohibiting the trafficking of embryos. Buying and selling embryos is too much like the buying and
selling of human beings for slavery, even though if the embryos were
brought to term they would not be slaves.23 6 The law should treat embryos like other body parts, such as organs, rather than reproductive
material like sperm or eggs.
Additionally, the law should regulate the donation of embryos without attempting to legally define them as "persons." Rather than trying to fit the square peg of embryo donation into the round hole of
adoption, new laws should be written or model legislation should be
adopted that would govern the donation of embryos while protecting
the rights of the donors, donees, and clinics.
While it might seem inconsistent to some, it is possible to have
"snowflakes" in Texas. Texas law can treat frozen embryos as unique
and individual while still legally placing them in an interim category.
Special respect for their potential for human life can be shown by enacting legislation that will define the choice of their creators and limit
the disposition choices in the interests of public policy.
235. See id. at 204.
236. Robertson, supra note 6, at 512.
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